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NEWSLETTER NO. 06/2022

On 15 February 2022, the Revenue

Agency published Regulatory

Provision no. 48243/2022 (the

“Regulatory Provision”), containing

implementing provisions, the

definition of elements of information

to be disclosed in Appropriate

Documentation, and the definition of

the procedure to exercise options, in

connection with the new Patent Box

regulations (hereinafter also “new

Patent Box”).

The following paragraphs review the

contents of the Regulatory Provision.
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Under art. 6 of DL 146/2021 (converted with amendments by Law 215/2021, as amended

by the 2022 Budget Act) simplified Patent Box regulations.

The new regulations allow to increase, for the purposes of direct taxes and IRAP, by 110%

costs incurred in carrying out research and development aimed to maintain, enhance,

protect and increase the value of software covered by copyright, industrial patents and

legally protected designs. Eligible assets do not include trademarks and know-how.
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1. TAXPAYERS THAT MAY EXERCISE THE OPTION

All earners of business income that carry out relevant activities (see item 3 below 3) may

opt for the new Patent Box.

The option cannot be exercised by companies that:

a) calculate taxable income based on land registration information or as a flat amount;

b) are in voluntary liquidation, bankruptcy, forced administrative liquidation,

arrangement with creditors not as a going concern, or any other insolvency procedure.

2. DEFINITION OF ELIGIBLE ASSETS

The option allows to increase by 110% costs incurred in carry out relevant activities

related to the following intangible assets used (directly or indirectly) in operating the

enterprise:

a) software protected by copyright;

b) industrial patents – including patents for invention, biotechnological inventions and

related additional certificates for protection – patents for utility models, as well as

patents and certificates for plant varieties and topographies of semiconductor products;

c) legally protected designs;

d) two or more of the intangible assets listed above, connected between them by a

complementarity relationship.
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3. DEFINITION OF RELEVANT ACTIVITIES

Relevant activities means:

a) activities classified as industrial research and experimental development (under art. 2

of Decree of 26 May 2020 of the Ministry of Economic Development, hereinafter “MISE

Decree”);

b) activities classified as technological innovation (under art. 3 of the MISE Decree);

c) activities classified as design (under art. 4 of the MISE Decree);

d) any activities for the legal protection of rights on intangible assets.

Any activities carried out through research agreements entered into with universities,

research entities and entities treated as such, as well as with companies other than the

ones that (directly or indirectly) control the enterprise, are controlled by it or are

controlled by the same company that controls the enterprise are also included.

4. DEFINITION OF ELIGIBLE COSTS

Eligible costs are:

a) Costs for subordinate staff or self-employed staff or other form of employment

relation other than subordinate employment, directly employed in carrying out relevant

activities;

b) Amortization/depreciation allowances, principal amount of finance leases, operating

leases and other costs related to capital equipment and intangible assets used to

perform the relevant activities;

c) Costs for advisory and equivalent services related to relevant activities only;

d) Costs for materials, supplies and other similar products used in relevant activities;

e) Costs connected to maintaining rights on eligible intangible assets, to renewing them

upon expiration, to their protection, including in an associated form, and connected to

preventing infringement of and to managing any litigation aimed to protect such rights.

The impact of writeups or realignments is of no effect.

5. DEFINITION OF RELEVANT ACTIVITIES FOR THE PURPOSES OF THE BONUS
MECHANISM

In the tax year in which one of the eligible intangible assets is granted IP protection, the

110% increase may be applied to costs incurred to carry out relevant activities that

contributed to the creation of the asset, provided that they were not incurred earlier

than eight tax years before the one in which IP protection is granted.

To such effect, relevant activities also include:

a) fundamental research (under art. 2 lett. a) of the MISE Decree;

b) conception and development of software protected by copyright.
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6. DEFINITION OF RELEVANT COSTS FOR THE PURPOSES OF THE BONUS MECHANISM

In the event of implementation of the bonus mechanism, to determine the calculation

base, costs in item 4 above are taken into account (except for the ones listed in letter e))

as are costs required to obtain the IP right.

7. APPROPRIATE DOCUMENTATION

In the event of recapture to taxation of deducted higher costs, the penalty for false tax

return does not apply if the taxpayer prepared the appropriate documentation

concerning the relevant activities and costs incurred for their performance.

Appropriate documentation consists in a document comprising two sections, A and B.

Section A contains, in connection with each tax period of application of the new Patent

Box:

i. Shareholding structure of the enterprise, including in connection with associated

enterprises and extraordinary events;

ii. Relevant activities, nature of investor an any activity conducted with associated

enterprises;

iii. Relevant activities ordered from third parties;

iv. Organization model of the enterprise;

v. Technical report;

vi. Functions, risks and assets of the enterprise.

Section B contains, in connection with each tax period of application of the new Patent

Box:

i. Eligible costs incurred with reference to each intangible asset;

ii. Identification of tax increases/decreases directly and indirectly attributable to the tax

benefit.



8. APPROPRIATE DOCUMENTATION FOR MICRO-ENTERPRISES
AND SMES

Micro-enterprises and SME’s may prepare Sections A and B in

simplified form, by providing equivalent information, consistently

with the size of their organization and operating structure.
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9. REPORTING BEING IN POSSESSION OF APPROPRIATE
DOCUMENTATION

Taxpayers that are in possession of appropriate documentation

report this circumstance to the Revenue Agency in the income tax

return in which they benefit from the increase in costs. If no report is

made, then taxpayers cannot benefit from the non application of

penalties in the event of adjustment by the Revenue Agency.

10. TIME LIMITS TO DELIVER APPROPRIATE DOCUMENTATION

Appropriate documentation must be delivered by and no later than

20 days after the request.

If, in the course of an audit or other investigation operations, the

need emerges for additional information, such information must be

disclosed within 7 days of the request (or longer time frame, based

on the complexity of operations).

11. FORM, SCOPE AND TERMS OF EFFECTIVENESS OF
APPROPRIATE DOCUMENTATION

Appropriate documentation must be drafted in Italian. However,

elements and data that refer to transactions with foreign parties

may be submitted in English.

Appropriate documentation must be signed digitally (according to

the EU standard) by the legal representative of the taxpayer or by a

person expressly empowered to such effect by the legal

representative by digital signature with time stamp placed by the

deadline for filing the income tax return.

Appropriate documentation must be prepared for each tax period

for which the beneficiary opted to benefit from the increase, is

effective only for the tax period to which it refers, and must be kept

in the company’s records so long as the year is open for tax

assessment.

Total absence of documentations triggers full recapture of the

benefit, along with the application of interest and penalties. If the

documentation is not signed digitally (according to the EU

standard) with the time stamp, or if the information in submitted

documentation does not truly reflect circumstances (fully or in part),

then the increase full recapture of the increase applies with the

consequent application of interest and penalties.
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12. HOW TO EXERCISE THE OPTION

The new Patent Box option is reported in the income tax return of the tax period to

which it refers, has a five-year term and is irrevocable and renewable.

Taxpayers that, with reference to the previous Patent Box regulations, filed an

application to access or renew the procedure under article 31-ter of Pres. Dec. 600/1973,

may exercise the new Patent Box after a notification sent by certified email (PEC) or

registered letter return receipt requested, to the Tax Office where the procedure is

pending, expressing irrevocably their intention to waive the procedure.

Taxpayers that are not included in the above paragraph, which also exercised the OD

option (self-liquidation), may continue to benefit from the prior regulations until their

natural five-year expiration. There is no obligation to exercise the following annual OD

options.

Taxpayers that are not included in the two previous paragraphs, which intend to opt

for the new Patent Box, are required to express their option in the income tax return.

After exercising such option, the option exercised for the previous regulations is

regarded as revoked.

The option for the prior Patent Box regulations can no longer be exercised, not even in

connection with complementary assets, effective the tax period in progress on 28

December 2021.

13. RIGHT TO APPLY FOR TAX RULINGS

In the event of objective conditions of uncertainty concerning the application of

regulations, taxpayers may apply for tax rulings.


